In re Dent, 130 B.R 623 (Bankr.S.D.Ga., Aug 28, 1991); 1991 Bankr. LEXIS 1218
IN THE UNI TED STATES BANKRUPTCY COURT

FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi sion

I N RE: ) Chapter 13 Case
) Nurmber 90- 11411
HATTI E DENT )

Debt or )

HATTI E DENT )

Movant
FI LED

at 1 Oclock & 53 mn. P.M

Date: 8-28-91

VS.

ASSCCI ATES EQUI TY SERVI CES
CO., INC

N N e e e N N S N

Respondent
ORDER
In conjunction with hearing on confirmation of the debtor's

proposed plan, hearing was held on the objection to confirmation brought by
Associates Equity Services Co., Inc.' ("Associates"), a creditor, notion for
relief fromthe automatic stay brought by Associates and the debtor's objection to
the claim
of Associ ates. Based upon the evidence subnmitted at hearing, stipulation of facts

and briefs submtted, | make the follow ng findings of fact and concl usions of |aw

The proof of claimfiled by Associates in this matter was
filed in the nane of Associates Equity Services Co., Inc. The
| oan docunentation attached to the proof of claimis in the nane
of Associ ates Financial Services Conpany of America, Inc. The
objection to confirmation filed in this nmatter was filed in the
name of Associates Financial Services of Anerica, Inc.
"Associ ates" as used in this order identifies the entity filing a
claimin this case and referenced by the three nanes.



FINDINGS OF FACT

On March 29, 1989 the debtor and Associ ates entered into a | oan
transacti on. The | oan agreenment provided for an "amount financed" of Twenty-Three
Thousand Seven Hundred Fifteen and 90/100 ($23,715.90) Dollars together with a
"l oan fee" of Two Thousand Three Hundred Seventy-One and 58/ 100 ($2,371.58) Dollars
totaling a "principal balance" of Twenty-Six Thousand Ei ghty-Seven and 48/ 100
($26,087.48) Dol |l ars payable at a disclosed interest rate of 18% per annum anorti zed
over a period of 180 nonths. The total of paynents over the 180-nonth period was
to be Seventy-Five Thousand Six Hundred Forty-Four and 09/100 ($75, 644.09) Doll ars.
The "l oan fee" of Two Thousand Three Hundred Seventy-One and 58/ 100 ($2,371.58)

Dol lars plus the "interest" over the 180-nonth anortization period of Forty-Ni ne
Thousand Five Hundred Fifty-Six and 61/100 ($49,556.61) Dollars totalled the
"finance charge" of Fifty-One Thousand Ni ne Hundred Twenty-Ei ght and 19/100
($51,928.19) Dollars.?

The | oan agreenment provided in pertinent part to this proceeding

Prepaynment. | have the right to pay in advance at any

time. If | prepay in full, | will pay the principal

bal ance renmi ni ng unpaid as of the

date of prepayment plus accrued interest. |If | prepay in
full, no part of the loan fee will be refunded.

Call Option. You [Associates] have the option to dermand
paynent in full of ny loan on the third anniversary date
of the |oan date of ny loan and annually on each
anni versary date thereafter. If you elect to exercise
this option, I will be given witten notice of the

el ection at | east 90 days before paynment in full is due.
I will pay all nonies due on the date stated in the

noti ce. If I fail to pay, you have the right to
exercise any renedies permtted under this |oan
agreement or Deed To Secure Debt that secures this |oan.

The | oan fee was charged at the closing of the |loan and is not rebatable upon early
pay off or |ender call.
As collateral for the |oan, the debtor executed a deed to secure debt

in favor of Associates granting to Associates a security interest in real property

The quotation marks enclose ternms as wused in the
| oan docunents.



that is the debtor's principal residence. Pertinent to the matter now before the
court, the deed to secure debt provided

[i]mredi ately upon any such default said G antee

[ Associ ates] its successors or assigns, shall be

aut hori zed to enter upon said prem ses and collect the
rents therefromto apply on the indebtedness hereby
secured, and all tenants are hereby authorized and
directed to pay all rent direct to said G antee

By addendum attached to the deed to secure debt, the debtor further agreed:

1. Mont hly Escrow Paynents for Taxes and | nsurance
Borrower [debtor] shall pay to Associates on the sane day
nonthly paynments are due under the Note, an anount equal
to one twelfth of the sumof the followi ng escrowitens:
(a) annual taxes and assessnents which may

attain priority over this Deed [to secure debt];
(b) annual |easehold paynents or ground rents
on the Property, if any;
(c) annual hazard insurance prem uns; and
(d) annual nortgage insurance premuns, if any.
Associ ates may estimate the Escrow Payments due~
on the basis of current data and reasonabl e
estimates of future escrow itens. Bor r ower
shall make the monthly Escrow Paynents until the
Note is paid in full.

The Escrow Paynments shall be held in a deposit at a FIDC
or FSLIC insured institution. Associates shall apply the
Escrow Payments to pay the escrow itens. Associ ates will
not charge for holding and applying the Escrow
Payments, anal yzing the account or verifying the escrow
items. Associates shall not be required to pay Borrower
any interest or earnings on the Escrow Paynents.
Associates shall give to Borrower, w thout charge, an
annual account of the Escrow Payments show ng credits and
debits to the Escrow Paynents and the purpose for which
each debit to the Escrow Paynents was made. The Escrow
Paynments are pledged as additional security for the
sunms secured by this Deed.

On August 21, 1990, the debtor filed for relief under
Chapter 13 of the Bankruptcy Code. The debtor's proposed Chapter
13 plan provided that Associates would be paid in full from paynments made to the
Chapter 13 trustee. Associates filed a proof of claimfor Twenty-Five Thousand

Ei ght Hundred Forty-Eight and 36/100 ($25,848.36) Dollars.?

3As a part of the stipulation of facts submtted, the
parties stipulated into evidence an affidavit of D ane Cobb



The debtor's proposed plan, as it pertains to Associ ates, provides that
the hol ders of allowed secured clains are to retain the |liens securing their clains
and are to be paid in full from disbursements through the Chapter 13 trustee. The
debt or proposes to pay Five Hundred Thirty-Five and No/ 100 ($535.00) Dollars per
nonth to the trustee for a period of up to 60 nonths in order to pay all all owed
claims in full. The debtor testified that she was enpl oyed and capabl e of making
the nonthly paynents. The trustee reported that debtor was current in her plan
paynents.

CONCLUSI ONS OF LAW

The debtor objects to the proof of claimsubnitted by Associ ates
contendi ng that the proof of claimincludes a conmponent
for interest which is excessive. Associates objects to confirmation of the debtor's
proposed plan and seeks relief fromstay in order to foreclose its security interest
contendi ng that the proposed plan violates the provisions of 11 U S.C. 81322(b)(2)
and therefore fail adequately to protect its interest.

Regarding the objection to claim the debtor in brief submitted relies

upon the analysis of the Suprenme Court of Georgia in the case of Norris v. Sigler

Dai sy Corporation, 260 Ga. 271, 392 S.E.2d 242 (1990) and the-Court of Appeals for

the Eleventh Circuit decision in More v. Confed Sav. Bank, 908 F.2d 834 (11th Cir.

1990) in asserting that the loan in question violates the Georgia crimnal

relative to the escrow account. The affidavit attenpts to
incorporate by reference a letter dated Novenber 5, 1990 from
Associates to the debtor and provides that the letter is attached
to the affidavit as Exhibit "B." Exhibit "B" was omtted.



usury statute, O C.G A 87-4-18*. | have had occasion to address the applicability
of OC GA 87-4-18 to a fact situation indistinguishable fromthis case. See

Evans v. AVCO Financial Services of Georgia Inc. (ln re: Evans), B. R

, Ch. 13 Case No. 90-11474, 1991 W. 148837 (Bankr. S.D. Ga. Augusta Div. Dalis, J.

July 15, 1991). In Evans, | relied upon the decision of the Honorable Dudley H
Bowen, Jr., District Judge in More v. Confed Sav. Bank, Case No. CV186-78 (S.D
Ga. Augusta Div. order dated June 5, 1991). Judge Bowen determ ned that

nonr ebat abl e di scount points of nore than 5% of the principal balance charged at the

inception of a loan renders the |oan usurious under O C. G A §7-4-18.

[Tlhe loans . . . contained such exorbitant charges and
were of such an unconventional nature as to be subject to
enhanced scrutiny . . . defendants attenpt to avoid

[OOC.G A §87-4-18] by arguing that the charges in these

| oans, when spread over the term of the |oan, would anount
to less than five percent per nonth. This argunent is
unpersuasive and inapplicable in this case where the

Il ender resorted to an unconventional and innovative method
of charging for the use of noney. The | oan
docunent ati on provided that the charges wer e earned at
the tine the | oan was nade and were not subject to
rebate. Accordingly, during the period fromclosing to
date of the first payment due under the |loan, [the |ender]
char ged

exorbitantly for the use of nobney at a rate substantially
in excess of five percent per nonth. Therefore, the
loans were clearly usurious and in violation of the
Georgia statute.

Conf ed, supra, at 4 (enphasis added).

Thus, "[w] here the loan terms include an additional interest charge as defined under
O C.G A 87-4-18 which attaches upon the signing of the note and is nonrebatable

upon early pay off or default, the analysis is not on a per annum basis [as in

“0.C.G A 87-4-18 provides in pertinent part:

Any person, conpany, or corporation who shal

: charge . . . any rate of interest
greater than 5 percent per nonth, either
directly or indirectly, by way of . . . any

contract, contrivance, or device
what soever shall be guilty



Norris, supral; rather, the analysis is nmonthly to determn ne whether in any given

nmont h, the interest charged exceeds five (5% percent." Evans, supra, at 8.

In this case Associates charged in addition to sinmple interest a
nonr ebat abl e "l oan fee" of Two Thousand Three Hundred Seventy-One and 58/ 100
($2,371.58) Dollars. If the "loan fee'' is
interest rather than a fee for services rendered, | nust determne if the
combi nati on of the sinple interest charged on the "amunt financed" during the first
mont h of the |loan and the nonrebatable "loan fee" results in a total interest charge

in the first month of the | oan which exceeds five (5% percent. Moore v. Confed

Sav. Bank, 908 F.2d 834, 842 (11th Cir. 1990). That the parties | abeled the charge
at issue a "loan fee" is not determ native of the issue of whether the charge
constitutes a fee for services rendered or interest for purposes of O C G A

§7-4-18. Evans, supra, at 8. In Georgia "a |lender's charge for service, when no
service was in fact rendered or to be rendered the borrower, is a charge for the use

of the noney advanced and is therefore interest." First Federal Sav. & Loan Ass'n

v. Norwood Realty Co., 212 Ga. 524, 531, 93 S.E.2d 763, 768 (1956); See also

Wlilliams v. First Bank & Trust Co., 269 S.E.2d 923, 925 (Ga. App. 1980). Associates

does not contend the charge is a fee for services rendered. The |oan agreenment
stipulated into evidence clearly establishes that the "finance charge" of Fifty-One
Thousand Ni ne Hundred Twenty-Ei ght and 19/100 ($51,928.19) Dollars is the total of
the "loan fee" of Two Thousand Three Hundred Seventy-One and 58/ 100 (%$2,371.58)
Dollars plus the total "interest" paid during the life of the |loan of Forty-Nine
Thousand Five Hundred Fifty-Six and 61/100 ($49,556.61) Dollars. The "finance
charge" is exactly what it says, a charge to the borrower for use of the lender's

noney. | find that the "loan fee," which is a conponent of the "finance charge,"”
constitutes interest within the meaning of O.C.G A 87-4-18. Because the "l oan fee"
accrued i medi ately and was nonrefundable, the charge constitutes interest
applicable exclusively to the first nonth of the loan. The sinple interest

attri butable to each nonth of the loan can be calculated as follows: the "anount

financed" of Twenty-Three Thousand Seven Hundred Fifteen and 90/ 100 ($23, 715.90)



Dollars subtracted fromthe "total of paynments" of Seventy-Five Thousand Six
Hundred Forty-Four and 09/ 100 ($75,644.09) Dollars leaves a total cost of credit of
Fifty- One Thousand Ni ne Hundred Twenty-Ei ght and 19/100 ($51,928.19), the "finance
charge. " The | oan was anortized over a period of 180 months. The anpunt of sinple
interest attributable to each nonth was Two Hundred Eighty-Eight and 49/100

(%$288.49) Dollars

(%51, 928.19 divided by 180 rounded to the nearest cent). Norris, supra, 242 S.E.2d

at 243-244. The sinple interest in the first
month of the loan of Two Hundred Ei ghty-Ei ght and 49/ 100 ($288.49)
Dol l ars, plus the "loan fee" of Two Thousand Three Hundred Seventy-One and 58/ 100
(%$2,371.58) Dollars totals Two Thousand Six Hundred Sixty and 07/100 ($2, 660.07)
Dollars. The total interest for the first nonth of the |loan, $2,660.07, divided by
the "anmpunt financed" ($23,715.90) yields interest charged in the first nonth of the
loan of 11.2% Under O C.G A. 87-4-18 the | oan was usurious

"The Georgia crimnal usury statute is aimed at preventing excessive
interest charges regardl ess of how the parties |abel the charges in the |oan
agreenent . Permitting a | ender to charge nonrefundabl e fees upon the execution of
the | oan, yet anortize the charges over the life of the loan in order to cone

within a perceived sixty (60% percent per annuminterest limtation (5% per nonth

X 12 nmos.), is inherently wunfair to the borrower and inconsistent with the
purpose of the statute." Evans, supra, at 8. The facts of this case support this

determination. The debtor was charged at closing a nonrebatable |loan fee for a | oan
anortized and payable over 180 nonths. However, the |loan provided that
Associ ates, at its option, could demand full payment of the loan on the loan's third
anni versary. No portion of the |oan fee is rebatable upon call of the |oan. The
terms of this loan included an interest charge in the formof a "loan fee" which

attached upon the signing of the note and is nonrebatable upon early pay off,

Il ender call, or default. The appropriate analysis is to determ ne whether in any



given month, the interest charged exceeds five (5% percent. A borrower's renedy
when charged usurious interest in violation of O C.G A 87-4-18 is the forfeiture by

the |l ender of all interest charged for the loan. Norris, supra, 392 S.E. 2d at 244.

Associ ates objects to confirmation of the debtor's proposed plan
contending that the plan violates the provisions of 11 U . S.C. 81322(b)(2).° The
debt or contends that by taking a security interest in the escrow paynments required
under the deed to secure debt addendum and rents, the claimof Associates is not
secured only; by a security interest in real property that is the debtor's
principal residence and is therefore subject to nmodification as are the rights
of the hol der of any other secured clai munder 81322(b)(2).

Many courts have considered what type of additional collateral may or
may not renove the holder of a principal residence real estate secured claim

from the protection afforded by 8§1322(b)(2). See, e.g., Wlson v. Commonweal th

Mort gage Corp., 895

F.2d 13 (3rd Cir. 1990); In re: Hougland, 91 B.R 718 (D. Ore 1988); In re:

Caster, 77 B.R. 8 (Bankr. E.D Pa. 1987); In re Ross, 107 B.R 759 (Bankr. WD

Okla. 1989); Inre: WIllianms, 109 B.R 36 (Bankr. E.D. N. Y. 1989); Transouth

Financial Corp. v. Hill, 106 B.R 145 (Bankr. WD. Tenn. 1989). |In support of its

obj ection, Associates relies upon the case of Wight v. C & S Fanmily Credit (ln re:

Carolyn Wight), B.R. Ch. 13 Case No. 89-14132 Adv. No. 90-0O111A, 1991
WL 129764 (Bankr. N.D. Ga. Murphy, J. May 7, 1991). |In Wight, the debtor sought to

nodi fy the maturity date and interest rate on an obligation owing to a creditor

hol ding a security interest in the debtor's principal residence. The creditor held

°11 U. S.C. 81322(b)(2) provides in pertinent part:

(b) Subject to subsections (a) and (c) of
this section, the plan may -

(2) nodify the rights of hol ders of secured
clainms, other than a claimsecured only by a
security interest in real property that is
the debtor's principal residence



a security interest in the debtor's residence and applicable to this proceeding
rents and profits as well as unearned insurance prem uns. The debtor argued that
the | ender was not protected under 81322(b)(2) because rents and profits and
unearned insurance preniuns constituted collateral other than the debtor's
principal residence. |In reference to the rents and profits, | find the Wight
anal ysi s persuasive.

The rights of [the | ender] to rents and profits, however,

are incorporeal hereditanents, which are part of the

possessory bundl e of rights known as seizin and are,

therefore, inextricably bound to the real property itself.

See, Pindar, Ceorgia Real Estate Law & Procedure

Third Edition (1986), 21-14.2; Stevens v. Worrill, 137 Ga
255, 73 S.E. 366 (1919)

Further, the provisions of the security deed state that
the right of [the I ender] to collect rents and profits
arises only upon the Debtor's default. The rights of [the
| ender] to collect rents and profits would mature

foll owi ng default

and upon ‘'entry upon the property' by [the lender].
"Entry upon the property' is a termof art which describes
the contractual right of a creditor to take constructive
possessi on of property after a default. Thus, the rights
of [the lender] to rents and profits, reflected by | the

| anguage of the Security Deed, do not constitute
separate itenms of collateral

Wight, supra, at 9-10 (footnotes omtted). |In the case before me, the | anguage of

the deed to secure debt provided "inmmedi ately upon any such default said G antee

Associ at es] its successors or assigns. shall be authorized to enter upon said

prem ses and collect the rents therefromto apply on the indebtedness hereby
secured, and all tenants are hereby authorized and directed to pay all rent direct
to said Grantee." (enphasis added). The provisions of this deed to secure debt and
the provisions of the security instrument relative to rents analyzed in Wight are
for all practical purposes identical. The right to collect rents is part of the
possessory bundl e of rights which are inextricably bound to the real estate itself
and does not constitute other security which would renove the claimof Associates
fromthe protection of 1322(b)(2). However, | do not find the W.ight decision
applicable to the issue of the security interest in the escrow paynments. In Wight,

the right of the I ender to returned, unearned and payabl e insurance prem uns did not



accrue until foreclosure. Additionally, the right to these prem ums was not included
in the description of the collateral in the habendum cl ause of the security deed and

therefore did not constitute additional security for the

debt in the "commpn sense" use of the termin 81322(b)(2) Wight, supra, at 11

In this case, the addendumto the deed to secure debt granted a present security
interest in the escrow paynents. The security interest affixed i nmediately upon the
creation of the escrow account and attached to each paynent nade by the debtor to
the account. The right or security interest of the lender in and to the escrow
paynments was not contingent upon default. The coll ateral described in the addendum
to the deed to secure debt was the escrow payments. The habendum cl ause of the deed
to secure debt was nodified by the addendumto include the escrow paynments.

The escrow account is not an incorporeal hereditanent which is part of the
possessory bundl e of rights known as seizin in property. Escrow paynents are cash
paynents by a debtor to the | ender and retained by the | ender for the purpose of
payi ng taxes and insurance. \While the obligation to pay taxes may exist fromthe
ownership of real property, it is not a possessory right. The obligation to
mai ntain property insurance is a covenant contained in the deed to secure debt and
is a contractual obligation between the debtor and the | ender. The cash escrow
paynents are separate and distinct fromthe real property. Therefore, the taking of
a security interest in property other than the debtor's principal residence, the
escrow paynents, renoved Associ ates secured claimfromthe Ilinitation of

8§1322(b)(2). 5 Collier on Bankruptcy, 11322.06, 1322-14-15 (L. King 15th ed.

1991) .

Associ ates contends that it failed to perfect its security

interest in the escrow account and to the extent of that collateral, the security
interest is unenforceable pursuant to 11 U.S.C. 8544 and 8545. Therefore,

Associ ates argues, it is not the holder of "a claimsecured" by a security interest



in property other than the debtor's principal residence. It is true that "[t]he
use in 81322(b)(2) of the phrases 'holders of secured clains' and 'other than a
claimsecured only by, when read together with other applicable sections of the
Bankruptcy Code, including 8101(4) and (33), 8544 and 8545, establishes that
only properly perfected secured clains will be considered relevant in determ ning

whet her the 81322(b)(2) exception applies,” Wight, supra, at 9; however,

Associ ates' claimthat it holds an unperfected security interest in the escrow
paynent account is incorrect. The debtor, in conjunction with her regular nonthly
paynent, paid nmoney to Associates for deposit into the escrow account. The escrow
account was nmintai ned by Associ ates, not by the debtor. The addendumto the deed
to secure debt granted Associates a present security interest in the escrow
paynents, the noney, paid by the debtor to Associates and, under O.C G A
§11-9-305,° Associates perfected its security interest by possession. Matter of

O P.M Leasing Services lnc.,

46 B R. 661, 670 (Bankr S.D. N. Y. 1985). See also In re: Atlanta Times, Inc., 259

F. Supp. 820, 827 (N.D. Ga. 1966), aff'd subnom Sanders v. National Acceptance Co.

of America, 383 F.2d 606 (5th Cir. 1967); In re: Nort heastern Intern. Airways

Inc., 99 B.R 487, 488-89 (Bankr. S.D. Fla. 1989).
Associ ates further contends that it released the escrow paynents to the

debt or and cancell ed the addendumto the deed to secure debt in Novenmber, 1990.7 As

°0 C. G A 811-9-305 provides in pertinent part:

A security interest in letters of credit and
advices of credit . . . , goods instrunents,
noney, negoti abl e docunents, or chattel paper
may be perfected by the secured party's
possession of the collateral. (enphasis
added) .

‘Associ ates, through counsel, makes this assertion in brief
| submitted. Fromthe brief it appears that the omtted Exhibit
"B" fromthe affidavit of D ane Cobb cancels the escrow account
and acts as a transmtted letter for the escrow account bal ance
to the debtor. Cancel | ed check dated November 5, 1990 in the
amount of $344.72 endorsed by the debtor was Exhibit "A" to the
affidavit.



of the date of filing of the debtor's Chapter 13 case, August 21, 1990, Associ ates
held a valid, perfected security interest in the escrow paynents. While a secured
creditor may rel ease all or part of any collateral securing its claimbefore
bankruptcy, O C. G A. 811-9-406, ln re: lvey, 13 B.R 27 (Bankr. WD. N. C. 1981), a
secured creditor cannot, postpetition, inprove its position under 8§1322(b)(2) by
releasing its lien against only part of its collateral. 1n re

Baksa, 5 B.R 184, 187 (Bankr. N.D. Ghio 1980). See also WIlson v. Commpn Wealth

Mortg. Corp., 895 F.2d 123, 129 (3rd Cir. 1990). "Where a creditor, with know edge
that a Chapter 13 petition and plan [have been filed], cancels its secured interest
in a portion of the property of the debtor, it holds as security, with the intent of
circumventing and abusing the provisions of Chapter 13, the creditor is not acting
in good faith."

Baksa, supra, at 187.

Creditors sonetimes demand real property and personal
property to secure the same debt. Even purchase noney
nortgages often take incidental security interest in
appliances, furniture and other personalty. Ot her
creditors may have security interests in other real
property, rents, escrow accounts, bank accounts, notor
vehicl es or insurance proceeds. All such clainms my be
nodi fied by a chapter 13 plan, and a creditor nmmy not
Protect its <claim fromnodification by relinquishing
its other liens after a bankruptcy is filed

5 Collier on Bankruptcy, 91322.06, 1322-14-15 (L. King 15th ed. 1991) (footnotes

omtted) (enphasis added). Associ at es
postpetition release of its security interest in the debtor's escrow account
paynents is irrelevant for purposes of a 81322(b)(2) analysis. At the tinme
of the debtor's filing under Chapter 13, Associates held a valid, perfected security
interest in the escrow account paynents.

The notion for relief fromthe automatic stay of 11 U S.C. 8362(a) by
Associates in order to foreclose its security interest is without merit. Associates
contends that it is not adequately protected by the proposed plan of the debtor
because the debtor seeks to include the secured claimof Associates in her Chapter
13 plan to be paid from di sbursenents by the Chapter 13 trustee. Associates argues

this is an attenpt to nodify the terms of the agreement giving rise to the secured



claim Having determ ned that the exception to nodification of the rights of a

hol der of a secured clai munder 81322(b)(2) is not applicable to this creditor, |
find

that merely including the claimto the extent allowed under the provisions of the
pl an does not in and of itself establish a |ack of adequate protection. In this
case, as of the confirmation hearing, the debtor was current in her plan paynments
to the Chapter 13 trustee, was enployed and appeared capable of neeting t~he plan
paynents. Feasibility of the plan based upon the proposed paynents is dependent
upon the outconme of the debtor's objection to the claimof Associates. A debtor
provides "adequate protection" as contenplated under 362(d)(1) to each hol der of
an all owed secured claimby nmaking preconfirmation paynents to the Chapter 13

trustee. 11 U.S.C. 8361(a); In re: Coplin, Ch. 13 Case No. 386-00886 (Bankr. S.D

Ga. Dublin Div. Davis, J. 1987). Under 8362(g) the party opposing relief, the
debtor in this case, bears the burden of proof on all issues, including adequate
protection, other than debtor's equity in property in a hearing under either
8§362(d) (1) or (2). In this case, the debtor has met her burden of proof by a
preponderance of the evidence establishing that the interest of Associates is
presently adequately protected under the proposed pl an.
It is therefore ORDERED that the objection to confirmation of Associates

is overrul ed;

further ORDERED that the notion for relief fromthe automatic stay of
8§362(a) brought by Associates is denied;

further ORDERED that debtor's objection to the claim of
Associ ates i s sustained; and

further ORDERED that within fifteen (15) days of the date

of this order, Associates shall anmend its proof of claimto an anount equal to the
"amount financed" of Twenty-Three Thousand Seven Hundred Fifteen and 90/ 100
($23,715.90) Dollars less all paynents received on the |oan. The cl erk shal

notice the matter for continued confirmation hearing.



JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Georgia

this 28th day of August, 1991.



